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RECE~VEDBEFORE THE ILLINOIS POLLUTION CONTROL BOARD CLERK’S OFFICE

SEP 23 2001iINTI-IEMATTEROF. STATEOFILL~OtSPol(ut~OnControl BoardPROPOSEDAMENDMENTS TO ) R04-22REGULATIONSOF PETROLEUM ) (Rulemaking- Land)
LEAKING UNDERGROIUNDSTORAGE)
TANKS (35 ILL ADM. CODE 732) )

RESPONSETO HEARING OFFICER’S REQUEST FOR COMMENTS;
RE: ADDITIONAL HEARINGS

AGENCY PROPOSAL TO AMEND 35 ILL ADM. CODE 7321734

1. Discussion

As towhether theBoard should entertain additionalhearingsin the subject rulemaking,most
who have followed theproceedingswill respond“of course”. However, the logical fo1low~
up, i.e., “what then shall we discuss”,is less easilyanswered. I held out hope that the parties
in theproceedings could reach an accord. Thathasn’t happened. The participants at this
point areat such severeloggerheadsthat compromiseover theproposedregulations, in their
present form, xnaybeimpossible.

The R04-22/23rulemaking, from the outset and to this point, has been anything but
satisfying. Most frustratinghasbeen the lack of a clearly articulated purpose or a definitive
causeandeffect connectionthat might justify theproposal. Adding to the frustration was
the emergenceof an assortment of unresolved side issues during the proceedings. Of
consequenc;it is not at all clear at this momentthat adoption of the proposed regulations
will have a worthwhile impact on the Agency’sLUST program, beyond codifying what is
essentiallythe slzwusqz~v.Onecannot, for exampie,concludc that adoption of rule X will
result in affectY, at somemeasurablebenefit Z. As it stands,the Board is offered a roll of
thedice. How well will theseruleswork? Whoknows?

The rationale for R04-22/23 has variously been given as a need to reform the
system..,..”,”....,.to streamlinethe LUST remecliationprocess “, “... .clarify remediatIon
requirements....“, and, to reformthe budgetreimbursementprocess Thisvague
rationalebecameclearerduring the courseof the hearings. The record now identifies that
the Agencyperceivesthe LUST Fund to be in danger of depletion due, in some part, to
possible abuses ot attempted abuses of the reimbursement system. Yet, there is no
compelling evidenceto corroborate thesesuspicions,andstill no unifying purpose.
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2. Purposeand Principles

Occasionallymentionedduring the hearings is the statute, i.e., Section57.7 (c) (4)( C), that
(paraphrasing)calls upon the Board to promulgate a procedure that will assure that LUST
relatedreimbursements arereasonable. Although thestatutemakesreferenceto companion
statutes that have since beenrepealed,the legislative intent seemsdear. In this regard,the
pursuitofreasonablenessis consistentwith much of theAgency’spresentation in the subject
rulemaking. Can it thenbe said that the purposeof this rulemaking, simply stated, is to
promulgate a procedure that will ensurethat LUST Fund reimbursements are reasonable.
Secondly,theAgency-,throughthenow abandoned“rate sheet”,hasin thepastacceptedthe
burden of judging the reasonablenessof reimbursement requests. Can it then be stated as
principle that the burdenof proof in this regard belongswith the regulators? If so, the
problem will have been properly framed. That said, the issuethen reduces to one of
process.

3.) TheRecord

Scatteredamongstthe testimony,commentaty,andsubmissionsfound in the record of the
instant proceedingsare assorted opinions and observationsthat call into question the
viability of the proposed regulations. ~Vliile sound inquiry was made into the proposed
regulations, the looseends that continue to dangle do not foster a greatdealof confidencein
the regulations. Theyincludebut arenot limited to:

• A fairly universalbeliefthat two setsof nearlyidenticalregulationsare not neededwhen
onewould do.

• The finding that a data-basedoesnot existto describe,in any level ofdetail, thepastuse
of LUST Fundexpenditures(approximately $500,000,000to date). As such,there is no
way to gauge the economic impact of the proposed regulations, or those related
regulationsthat currentlyexist. This is an uncomfortable vacuum.

• Reimbursementrequestscurrentlyrequirean inordinatelengthoftime for processing,up
to fourmouths (120days),thestatutory maximum. This is then followedby more delay
at the Office of the Comptroller. There is no evidenceto indicatethat the proposed
regulationswill causeimprovementin the length of time requiredfor reimbursement.
Becausetime is moneyin commerce,there canbe little doubt that reimbursement delays
actuallyaddto the costoftheprogram.

• The existingregulatory~stem for processingreimbursementpacicages,upon which the
subjectregulations are patterned,has spawnedan unprecedentednumber of Board
appeals.

• Currentmethodsfor processingreimbursements, andthe regulationsthat areproposed.
containelerncnts of subjectivitythat open the door for actualor perceived bias. The
record suggeststhat someindividualsbelievethattheyhave receIvedbiasedtreatment.
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• Theproposalto fix costsfor various tasksandmaterialsitt lieu of the free markethas
not been shown to have a cost-saving benefit. Some evidence indicates that
abandonmentof free-marketpracticeswill actuallycause significant increasesin LUST
Fundexpenditures.

• The currentsystemfor processingreimbursementsis seeminglyvery expensiverelative
to costsin similarstates.

• The statutoryrequirementthat budget proposals are to be approvedsubjectto audits is
beingignored. In contradictionto the statuteandlegislativeintent, all budgetpackages
arebeinghilly reviewed.

• The scope of work for which consultantswould be compensatedhas not been
presented.

• Questionablemethodshavebeenusedto establishproposedcost caps. These indude
but are not limited to theuseof quasi-randomdataacquisition,relianceon inadequate
samplesizes,useof biaseddata,andfailure to correctfor distributiontype.

Foregoingall cameforth during the instantproceedings.Whetheranyor all areentirelytrue
is not this author’spoint. Theseissuesare on thetable. The Boardcannotbe comfortable
with the prospectof adopting the proposedregulations until these issues have been
satisfactoxilyaddressed.

4.) Criteria

Desirableelementsof a processto detenriine reasonableness,andwhich offer a measureof
the soundnessof theprocess,might arguablyincludethe following qualities:

It should be non-controversial
It should be uncomplicated
It should be unbiasedand objective
It shouldbe timely and efficient
It should be costeffective

Theproposedregulations representa process.But, that processis, in essence,the Agency’s
existing LUST reimbursement process, albeitwith a codified rate sheet. As such, the
proposedregulations might well be judged on how well theexistingprocessmatchesagainst
thesedesirable qualities. Onewould be hard pressedto surmisethat the systemfulfills any
of thesedesiredqualities. Thesystem,asis, andasit would likely continue to function under
theproposedregulations, is labor intensivewith line itemreviews,expensive,controversial,
andrequires high maintenanceto continually fix costs in accordancewith technologytrends,
inflation, andother circumstances.
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The proposed regulationsare conceptually flawed, particularlyin theirabandonmentof the
free market in favor of settingcost caps. I believethattheBoard shouldasktheAgencyto
-withdraw the subject proposals in favor of a newapproach. In this regard,theemployment
of a managementconsultantwith a dataprocessingbackground couldbe vexy beneficial.

The processingof reimbursement requests is essentiallythe reviewof numbers, something
that is inherently objective. Thereshould be no more need for a person to revieweachand
evexyreimbursement submissionthan there is for the InternalRevenueServiceto audit each
andevetytax return.The taskof processingof cost reimbursements(i.e., numbers)clearly
lends itself to the use of computers. The immediatebenefits to computerizing the system
include added efficiencies in time and expense,total objectivity, and the creation of an
ongoingdatabasethat cantrack costsandreject “statisticaloutliers”. Betteryet, the record
in this proceedingsuggeststhat automatingthe systemcould savethe LUST Fund several
millions dollars eachyear.

I havethe utmostrespectfor all of the partiesthat haveparticipatedin this rulemakingbut,
for all thereasonsgivenherein, I believethat the StateofIllinois would be bestservedif this
matter wereto begin anewwith a fresh focus.

Respectfullysubmitted,

Dated: 9~3
821 SouthDurkinDrive
Springfield, IL. 62704 217-787-2118

President
RappsEngineering& Applied Science,Inc.
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